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The Articles u Landmarks

Let’s Form a Joint Venture

By Joshua Stein PLLC

Construction lenders have become less exuberant. 
They won’t lend as much as they did a year ago. 
Owners of development sites receive fewer 
unsolicited calls from brokers and developers 
than they did a year ago. And their sites are not as 
valuable as they were a year ago.

Given the reduced availability of financing and uncertainty on values, 
a developer who locates a desirable site might propose a transaction 
that does not involve acquiring the site outright. Instead, the developer 
might propose a joint venture with the property owner. The property 
owner contributes its development site, free of mortgage debt, to the 
joint venture. The developer probably funds some predevelopment 
costs from equity. Then the joint venture pays for the rest of the 
project through a construction loan secured by the property.

By avoiding site acquisition costs, a joint venture like this dramatically 
reduces the developer’s capital requirements. Now the developer 
just needs to worry about construction financing, which should be 
easier to get without the need to also finance site acquisition.

The property owner benefits by receiving some share of the profits, 
a piece of the upside, assuming the project succeeds.

The transaction can work out well for everyone, especially the 
developer. But it also opens a rat’s nest for the property owner, who 
might ultimately prefer a simple sale, even if it means the developer 
gets all the upside or the property owner will have to wait until the 
next real estate boom.

The risks of a joint venture start with the fundamental fact that if the 
project fails, the lender will likely foreclose, leaving the property owner 
with no property, no purchase price and no upside – a total loss.

So the property owner depends heavily on the developer’s 
competence, credibility and creditworthiness. If the developer is 
a major REIT, the property owner will probably rely on its balance 
sheet and not worry. Newer or smaller developers probably can’t 
deliver enough comfort. A medium-size developer might get there by 
delivering a letter of credit or cash deposit – either often a nonstarter.

The terms of these deals will vary. The property owner might see 
itself as “preferred equity,” entitled to first claim on profits to recover 
the value of its non-cash investment. The developer might argue for 
an equivalent claim for its own cash investment. Whoever gets “first 
claim” may also expect “second claim” until they achieve a certain 
return on their investment. After that, the developer might have a 
greater claim to further profits. The sharing ratio could change as 
profits rise.

Any profits participation creates tremendous opportunities for 
whoever calculates and pays the profits. They will typically try to 

subtract as much as they can before measuring profits. So a careful 
property owner will try to keep a lid on those subtractions.

What happens if, because of the surprises that always occur in 
development, the project needs more money? The property owner 
will expect the developer to bear that risk. Similarly, the developer 
will sign guaranties to the construction lender. The property owner 
won’t want any responsibility to the developer for any amounts the 
construction lender makes the developer pay on those guaranties.

If the developer does have to write unexpected checks, the developer 
will want to be repaid out of profits – maybe not the first profits, but 
some profits at some point. However that negotiation turns out, it 
means development risks will indirectly dilute the upside the property 
owner would otherwise have seen. The property owner will want to 
limit that dilution.

As another significant issue, every developer expects to get paid 
development (and other) fees during development, “to keep the lights 
on in the office,” if the construction lender will tolerate it. But every 
dollar of fees paid to the developer comes ahead of the property 
owner’s upside, and effectively reduces the developer’s capital 
investment in the project. Property owners won’t like that.

In addition to fees, developers also like flexibility. Things happen. 
Projects change. Pricing changes. Markets change. So any developer 
wants the ability to change the project and their strategy. If problems 
arise, they want the ability to replace the contractor or architect, reduce 
the quality of finishes or modify the construction loan. That’s part of 
their expertise. Property owners often don’t have that expertise – 
but they also want to know what they’re getting into and not have it 
change too much. That’s another business negotiation.

The property owner will also want to know that the developer will 
stay in the deal until completion or later, and may also care about who 
else is in the deal.

Though this article covers the big issues in joint ventures of this type, 
each issue is much more complicated than suggested here. Plenty of 
smaller issues will also arise. These transactions are not for the faint 
of heart.
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New Landmarking Timelines Mark Step in the Right Direction

By John Banks, President, REBNY

Landmarks are a vital part of New York City’s legacy 
and an essential part of its identity.  REBNY members 
own and maintain New York’s most iconic landmarks, 
and proudly support worthy districts. The New York 
City Council recently passed legislation that will at 
long last bring greater predictability and transparency 
to the city’s process for designating new landmarks. 
With the passage of Intro. 775-A, there will now be 

a reasonable timeline for the process of designating new landmarks. 
When signed into law by the mayor, this legislation will require the 
Landmarks Preservation Commission (LPC) to designate a calendared 
building as a landmark within 12 months, and historic districts within 
24 months. 

The most recent version of this legislation differs slightly from the original. 
One important distinction is that Intro 775-A contains a provision for 
the 12-month time limit on specific buildings to be extended by an 
additional 12 months with the approval of the building’s owners, with 
historic districts not being open to extensions. The original legislation 
also contained a five-year moratorium for a building to be calendared 
again if LPC had not designated a building in the 12-month timeframe, 
which the new legislation does not include. 

The lack of a reasonable timeline for the landmarking process had 
resulted in a significant backlog in the number of calendared properties 
until very recently. In the past year and a half, LPC has greatly reduced 
the number of calendared properties through its backlog. The passage 
of this latest legislation will only continue to improve those efforts and 
further streamline the landmarking process to ensure that New York 
City will be able to stay current while efficiently preserving the buildings 
and historic districts that have significantly contributed to making this 
city the greatest city in the world. 

This accomplishment would not have been possible without the 
leadership of Council Speaker Melissa Mark-Viverito, Chair of the 
Council’s Committee on Land Use David Greenfield, and Chair of the 
Council’s Land Use Subcommittee on Landmarks, Peter Koo.

I also want to thank the organizations such as 32BJ SEIU, the NYS 
Association for Affordable Housing, Building and Construction Trades 
Council of Greater New York, the Council of New York Cooperatives 
& Condominiums, Downtown Brooklyn Partnership, the National 
Association for the Advancement of Colored People, Building Owners 
and Managers Association of New York, the Archdiocese of New 
York, the Partnership for New York City, the Building Trades Council, 
both the Manhattan and Brooklyn Chambers of Commerce, and 
the Rent Stabilization Association. The widespread support of these 
organizations for this legislation was vital in emphasizing that this was a 
bill in the best interests of New Yorkers across all five boroughs. 

I would also like to thank all of REBNY’s members for their help in 
advocating for this legislation – its passage is a direct result of REBNY’s 
advocacy over the last several years. We could not have accomplished 
this victory if not for the hard work of many smart and talented people.  
In particular, I would like to thank Mike Slattery, Paimaan Lodhi, Ali 
Davis, John Doyle and Jim Whelan who worked hard to make this 
happen.

The passage of this legislation is a step in the right direction.  It should 
help curtail the misuse of the historic designation process by those who 
simply want to stop new development and the creation of new housing 
and jobs. And it begins to restore the high standards that were originally 
envisioned when the Landmarks Law was adopted over 50 years ago.  

Reminder from our Friends at REBNY
At our most recent Owner/Manager Luncheon, REBNY officially 
launched its 8th Annual Summer Donation Drive. Last year, our 
Summer Donation Drive aided The Coalition for the Homeless in 
providing essential items such as diapers, bottles, and educational toys 
to homeless infants and toddlers in all five boroughs. This year, we’re 
partnering with The Bowery mission to serve homeless and hungry 
New Yorkers. The Bowery Mission meets immediate and basic needs, 
which help their guests regain confidence in a day full of hardship, and 
from June 10th through September 9th, REBNY’s members will be 
donating soap, shampoo, conditioner, toothpaste, shaving cream, 
razors and more items to help restore dignity and respect to our 
city’s homeless community. As we reach the middle of the calendar 
year, REBNY’s members have already gone above and beyond in 
their efforts to help New Yorkers who need it most, and through our 
collective participation, our industry will continue to lead the way in the 
mission to help those in need and create a city that takes care of and 
gives back to its citizens.
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