Model New York Language for Commercial Real Estate

Transactions
By Joshua Stein

Commercial real estate lawyers who negotiate and
close New York City and New York State transactions
often include in their documents language and provi-
sions that would not appear in transactional documents
for real property located anywhere else. New York law
requires some of those provisions. Others respond to the
New York legal environment and try to prevent surprises
or problems based on state-specific concerns.

This article seeks to collect, for convenient reference,
New York provisions specific to the most common com-
mercial real estate documents: deeds, guaranties, leases,
loan documents and purchase and sale agreements. A
final section includes state-specific provisions that could
apply to any document of any kind.

For leases, and again for loan documents, this article
offers two sets of sample provisions: (1) the base case,
which would typically apply; and (2) special cases,
which would apply only sometimes. Endnotes explain
and comment on the model provisions, and when and
why one might want to use them.

Any competent New York real estate lawyer will
helpfully point out that New York law involves a lot
more than a few paragraphs of standard language to
shovel from an article into a document. But the few para-
graphs of New York language offered here do provide
a good starting point to think about New York law or
check a set of generic documents for New York issues.
Knowledge of New York law also helps.

This article limits itself to “everyday” contracts,
omitting, for example, provisions specific to government
contracts or any type of contract not specifically listed
above.

New York City and State have a number of unusual
bodies of law, such as rent regulation, tax abatements,
zoning and zoning incentives, offering of for-sale apart-
ments, subdivision approvals and environmental law.
These provisions make no effort to address those bodies
of law or, for the most part, any municipal codes.

Documents to be recorded in New York need a cover
page tailored to the State’s recording requirements, as
well as an acknowledgment. One should use a New York
acknowledgment. For an example, see the last section of
this article, which offers New York language that could
apply to any document. Each recording office may also
have its own requirements, such as a prohibition on blue
ink or instead perhaps a requirement for blue ink.

This collection of model clauses relates only to com-
mercial transactions. It disregards residential leases and
mortgages. Each of those transactions, particular the
latter, entails among other things its own panoply of con-
sumer disclosures and protections, which have piled on
over time, often without apparent regard to the numer-
ous disclosures and protections that the law already piled
on. The main result: opacity, confusion and dead trees.
Commerecial transactions are in some ways much simpler
and their requirements more intuitive or straightforward.

The sample clauses offered here seek to demonstrate
Plain English writing: short and direct sentences, verbs,
ordinary words, active voice, not too many parentheses,
general principles expressed before their exceptions and
presentation of concepts in an orderly and logical way.
Even a non-lawyer should have no problem understand-
ing any of these provisions, though not necessarily the
logic, if any, that drives them.

These sample clauses assume the larger document al-
ready defines common capitalized terms. Any user must
confirm that defined terms used in the model provisions
match those in the overall document. For example, if the
overall document refers to “Alterations” but these provi-
sions refer to “Construction,” then edit these provisions
to match the document. Check every capitalized term. If
a particular paragraph does not itself define a capitalized
term it uses, then the larger document will need to do
that. No paragraph in these model provisions uses a capi-
talized term defined anywhere outside that paragraph.

For convenient reference, this Model Document in-
cludes an Index of Defined Terms at the end. Also, these
clauses assume the document defines: (a) “include” to
mean “include without limitation”; and (b) any statute to
include its amendments, replacements and supplements.
For ease of use, this sample language does not establish
defined terms for statutes, instead spelling them out ev-
ery time. A user can change any of this, of course.

This Model Document does not collect generic “boil-
erplate” that is not state-specific or city-specific, such as
jury trial waivers or attorneys’ fees clauses. Sometimes
this becomes a hard line to draw. In general, if particular
language would appear in about the same form in any
transactional document anywhere in the United States,
this article omits it, even if it is very important language.

Any opinions expressed or implied are solely those
of the author, and only at the moment of writing.
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1. Deeds

1.1 Lien Law Trust Fund. In compliance with Lien Law § 13, Grantor shall receive the consideration for this
conveyance and hold the right to receive that consideration as a trust fund to be applied first to pay the cost of improve-
ments to the Property. Grantor will apply that consideration first to pay the cost of those improvements before using any
of it for any other purpose.

2. Guaranties

21 Lien Law Article 3-A. The Guarantied Obligations include Borrower’s obligations to comply with Lien Law
Article 3-A (“Article 3-A”). Guarantor shall Indemnify Lender regarding Borrower’s failure to comply with Article 3-A.!

22 Payment of Money Only. Guarantor acknowledges this Guaranty is an “instrument for the payment of
money only,” within the meaning of Civil Practice Law and Rules § 3213.2

2.3 Remedies. To the extent that any Collateral is located outside New York State, Guarantor acknowledges
that any restrictions, limitations and prohibitions in Real Property Actions and Proceedings Law §§ 1301 and 1371° do not

apply.

3. Leases (Base Case)

Almost every Landlord for almost every Lease will typically want to include these clauses. Other clauses apply only
in certain cases, as listed below.*

3.1 Casualty. The provisions of this Lease on casualty constitute an express agreement on damage or destruc-
tion of the Premises by fire or other casualty. Therefore, Real Property Law § 227, providing for this contingency absent
express agreement, shall not apply.

3.2 Conditional Limitation. If an Event of Default® exists, then without limiting Landlord’s other remedies,
Landlord may serve on Tenant a written five-day® notice of cancellation and termination of this Lease (that five-day pe-
riod, the “Conditional Limitation Period”). When the Conditional Limitation Period expires, this Lease and the Term shall
automatically and without any further action by anyone terminate, expire and come to an end, by lapse of time, as fully
and completely as if the last day of the Conditional Limitation Period were the Expiration Date. After the Conditional
Limitation Period, Tenant’s tenancy no longer exists. Tenant shall then quit and surrender the Premises to Landlord but
remain liable as this Lease provides. This paragraph establishes a conditional limitation, not a condition subsequent.”

3.3 Delivery of Premises. Tenant waives any right it might have under Real Property Law § 223-a. Landlord’s
obligations under this Lease on delivery of the Premises constitute “an express provision to the contrary” as Real Property
Law § 223-a contemplates.?

3.4 Holdover. If Tenant holds over after the Term then, without limiting Landlord’s other rights and remedies,
Tenant shall Indemnify Landlord regarding that holding over. Without limiting Tenant’s liability under the previous
sentence, Tenant shall Indemnify Landlord against any loss Landlord suffers because, as a result of Tenant’s holding over,
the next tenant of the Premises fails to take possession of the Premises or Landlord is otherwise in default, or incurs any
incremental obligations, under that next tenant’s lease.’

3.5 Mitigation of Damages. Notwithstanding anything to the contrary in this Lease or governing law, if Tenant
defaults then Landlord has no obligation to mitigate its damages or to seek to relet.'

3.6 Right of Redemption. Tenant waives any right of redemption under Real Property Actions and Proceedings
Law § 761.

3.7 Security. To the extent General Obligations Law § 7-103 requires: (a) Landlord shall deposit the Security
in an account at a bank with a place of business in the State; (b) if the Building contains six or more family dwelling units,
then that account shall earn interest at the prevailing rate earned by similar deposits with banks in the State; (c) Tenant
acknowledges that Landlord has Notified!! Tenant that Landlord shall deposit the Security at Bank located at

; (d) if the Security is deposited in an interest-bearing account, then Landlord shall be entitled to receive, as admin-
istration expenses, 1% per annum of the Security; and (e) any other interest paid by the bank shall belong to Tenant and
Landlord shall hold it in trust until repaid, applied to Rent or annually paid to Tenant.!?
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3.8 Waiver of Stay. Tenant expressly waives, for itself and anyone claiming by or through Tenant, any rights
under Civil Practice Law and Rules § 2201, for any holdover proceeding or other action or proceeding on this Lease or
Tenant’s rights in the Premises.

3.9 Window Cleaning. Tenant shall not clean, nor require, permit, suffer or allow anyone else, to clean, any
window from the outside in violation of Law.!3

3.10  Zoning Lot Waiver—Space Lease. Tenant, and anyone claiming through Tenant: (a) is not a “party in inter-
est” as defined in New York City Zoning Resolution § 12-10 (definition of “zoning lot”); and (b) shall promptly on de-
mand execute and acknowledge any document Landlord reasonably requests to confirm that or as Landlord reasonably
requires so Landlord can combine the Land with any other real property as a zoning lot, or subdivide the Land from any
zoning lot.

4, Leases (Special Cases)

Only some leases will require the additional clauses collected here. Endnotes offer local color on some of these clauses
and when they might apply.'* Some of these clauses might apply to all leases, but don’t always appear.

4.1 Acceptance of Rent. If Landlord accepts any payment from Tenant after the Term expires, then Landlord
shall credit it against any damages that Tenant may owe Landlord. By accepting that payment, Landlord shall not be
deemed to have reinstated this Lease or to have agreed to continue or accept Tenant’s tenancy or occupancy on any basis
whatsoever. This paragraph constitutes “an agreement...providing otherwise” within the meaning of Real Property Law §
232-¢.15

42 ACP-5 Form. If legally required, Landlord shall, reasonably soon after Landlord has approved Tenant’s
plans and specifications for Tenant’s Initial Work, give Tenant an ACP-5 form showing Tenant’s Initial Work is not an
“asbestos job.”16

4.3 Depository Agreement. Any Depository Agreement for Loss Proceeds shall require Depository to comply
with the Lien Law, including: (a) a Lien Law trust fund covenant; and (b) compliance with any trust obligations under
Lien Law § 70(5)(f)."”

4.4 Fee Estate Conveyance. During any Construction by Tenant known to Landlord, Landlord shall immedi-
ately Notify Tenant of any conveyance of Landlord’s interest in the Premises. Tenant shall, to the extent Law requires,
comply with General Obligations Law § 5-322.2(1), which requires the “owner” of a building under Construction to notify
the contractor, by certified mail, within five days after any conveyance of the underlying land.®

4.5 Insurance. Tenant’s liability insurance shall not exclude, restrict or limit coverage for claims from injuries
to employees under Labor Law § 240 or 241, or related or similar provisions.

4.6 Landmarks Preservation. The Premises are subject to jurisdiction of the New York City Landmarks Pres-
ervation Commission (“LPC”). As required by New York City Administrative Code, Title 25, Chapter 3 and Rules of the
City of New York Title 63 (collectively, “LPC Law”), Tenant shall not in any way alter the Premises, as defined in LPC
Law, without first complying with LPC Law. Tenant shall ascertain and comply with LPC Law requirements. Nothing in
this paragraph limits any other Alteration restrictions in this Lease.!” Tenant shall promptly correct or at Landlord’s op-
tion reimburse Landlord’s cost to correct any threatened or actual violation of LPC Law Tenant causes.

4.7 Lien Law Trust Fund. In compliance with Lien Law § 13, Landlord shall receive the consideration for this
conveyance and hold the right to receive that consideration as a trust fund to be applied first to pay any cost of improve-
ment to the Property for which Landlord is responsible.?’ Landlord will apply that consideration first to pay for that cost
of improvement before using any part of it for any other purpose.?!

4.8 Modifications to Memorandum of Lease. If the parties record a Memorandum of Lease, they shall execute, ac-
knowledge and record an amendment to that Memorandum of Lease promptly after any amendment of this Lease, even
if it changes nothing in the Memorandum of Lease.??

49 No Implied Consent to Remaining in Possession. If, after Tenant’s default in payment of Rent or under any
notice from Landlord demanding payment of Rent or possession of the Premises, Landlord accepts any Rent payment,
partial or complete, that shall not constitute Landlord’s “express consent in writing to permit the tenant to continue in
possession” within the meaning of Real Property Actions and Proceedings Law § 711(2).%* Landlord shall not be deemed
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to have waived its right to commence and prosecute summary proceedings against Tenant under the Real Property Ac-
tions and Proceedings Law on that basis.?*

410  Prohibited Use. As used in this Lease, the words “obscene” and “material” shall have the same meanings
as in Penal Law § 235.00.2°

411 Sidewalks. For any sidewalk this Lease requires Tenant to maintain or repair, Tenant shall perform Land-
lord’s obligations, and shall Indemnify Landlord against any liability, under New York City Administrative Code § 7-210
and -211. Tenant shall maintain all insurance the cited sections require, naming Landlord as an additional insured.

412  Stale Rent. Tenant waives any right it might have to assert or claim a limit on the amount (or accrual peri-
od) of unpaid Rent that Landlord may seek to collect in a summary proceeding under Real Property Actions and Proceed-
ings Law Article 7. If Tenant has failed to pay Rent for more than one month and believes or intends to assert that Tenant
may suffer prejudice because of Landlord’s failure to promptly exercise its remedies under this Lease for that nonpay-
ment, Tenant shall Notify Landlord and ask Landlord to promptly exercise those remedies. Tenant assumes responsibility
to fund appropriate reserves to prevent any surprise or prejudice that Tenant might otherwise suffer from any accumula-
tion of unpaid Rent. Nothing in this paragraph limits Landlord’s rights or remedies.?

413 Summary Dispossess. Nothing in this Lease limits Landlord’s right to commence and prosecute a summary
dispossess proceeding under Real Property Actions and Proceedings Law Article 7.

414  Transfer Taxes. Landlord shall pay all New York City and State transfer taxes (with interest and penalties,
if any, the “Transfer Taxes”), due because of creation of this Lease. The parties shall reasonably cooperate on any Trans-
fer Tax filings and documentation, each at its own cost. Each party shall pay any Transfer Taxes from any Transfer of its
interest in this Lease. The party responsible for payment of Transfer Taxes shall control any response to any audit or other
government communication on Transfer Taxes. The other party shall reasonably cooperate with any such audit or other
communication, at its own cost.?’

415  Untimely Exercise. If this Lease gives Tenant any Option(s), Tenant acknowledges that if Tenant fails to
exercise an Option in the Option Exercise Period, Landlord would inevitably suffer prejudice if Landlord were required
to honor Tenant’s untimely exercise. The amount of prejudice may be difficult or speculative for Landlord to establish.

It could include, for example, Landlord’s possible loss of the ability to relet the Premises to a new tenant of Landlord’s
choice at then-current market rates; expenditure of Landlord’s time to seek replacement tenant(s) or to prepare the Prem-
ises for reoccupancy; costs of brokers; and other costs, expenses and expenditure of time, of Landlord. Tenant recognizes
that Landlord’s prejudice may not be demonstrable or provable in court. In recognition of that prejudice, if any court re-
quires Landlord to accept an Option exercise outside the Option Exercise Period, then Landlord may require that the Rent
under this Lease be adjusted to equal then-current fair market rent.?8

416  Zoning Lot Waiver — Ground Lease. Tenant and every Party-in-Interest claiming through Tenant irrevocably
waives any right(s) it may have regarding any zoning lot merger or transfer of Development Rights relating to the Land,
including any rights Tenant or any such Party-in-Interest may have to be a party to, to enter into, to execute or to consent
or object to, any TDR Document.?’ A “Party-in-Interest” means each party-in-interest as defined in New York City Zon-
ing Resolution (“ZR”) § 12-10 (definition of “zoning lot”), as listed in a Certification of Parties in Interest certified by a
title insurance company. A “TDR Document”) means any of these now or later affecting the Land, as Landlord reasonably
requests: (a) Declaration of Restrictions as defined in the ZR; (b) zoning lot development agreement; (c) other document
to cause the Land to be merged with, or subdivided from, a zoning lot under the ZR; (d) other certificate, document or
instrument of a similar nature and purpose; or (e) a consent, subordination or waiver relating to any of the documents just
listed. Any TDR Document shall: (w) not directly or indirectly impair any right of Tenant under this Lease (the “Permit-
ted Development”), including Development Rights allocated to Tenant under this Lease and Tenant’s right (whether or
not exercised) to develop, rebuild and occupy the Premises for the uses, building envelope and bulk this Lease allows;*
(x) impose no affirmative obligations on Tenant, except temporary arrangements to accommodate adjacent or nearby
construction at no cost or interference to Tenant and obligations not exceeding Tenant’s obligations under this Lease; (y)
require the owner of each of the other tax lots within a TDR Document to promptly correct any code violation within its
tax lot;*! and (z) otherwise be on ordinary and customary terms.*? This Lease shall be subject and subordinate to any TDR
Document that complies with the previous sentence. Except for Permitted Development, Tenant has no right to any un-
used development rights, rights to construct “floor area,” or comparable rights for the Land (collectively, “Development
Rights”). Tenant consents to Landlord’s utilization or transfer of all unused Development Rights.
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5. Mortgages and Loan Documents — Base Case

Any New York mortgage or other loan document will typically contain a few State-specific paragraphs and disclo-
sures, summarized below. Beyond those paragraphs and disclosures, the entire document structure will need to reflect
some unusual provisions of New York law, which this article does not address beyond mentioning them here.

Any mortgage that secures a refinancing of an existing loan will masquerade as an “amendment and restatement” of
the existing mortgage being refinanced, to mitigate the State’s mortgage recording tax. For substantial commercial trans-
actions in New York City, that tax is 2.8% of any “new money.” This requires a series of nonsubstantive affidavits, assign-
ments and other documents, which are almost always worth the trouble.

A construction loan requires two or three sets of loan documents instead of just one, with some additional bells and
whistles.

The requirements of the last two paragraphs mean that any New York commercial mortgage loan, especially for
construction, will require an inordinate number of documents unnecessary anywhere else. Beyond complying with those
requirements, the loan documents should also include some or all of the following provisions.

5.1 Appointment of Receiver. Borrower covenants that the holder of this Mortgage, in any action to foreclose
it, shall be entitled to the appointment of a receiver.>® Borrower waives, and authorizes Lender to waive, any requirement
that a receiver post a bond. Any receiver shall have the fullest powers authorized by law.

52 Assignment.* If Borrower obtains mortgage financing secured by the Mortgaged Property and the pro-
ceeds of that financing suffice to repay the Loan in full,® then in place of delivering a satisfaction of this Mortgage in
exchange for payment, Lender shall, at Borrower’s request given at least ___ days before closing,® deliver to the new
lender (in exchange for a payment equal to all sums this Mortgage then secures) an assignment of this Mortgage, and an
endorsement of the Note (accompanied by the original Note or a lost note affidavit in reasonable and customary form),
all in form reasonably satisfactory to Lender and Borrower’s refinancing lender.” That assignment shall be in recordable
form. The assignment and endorsement shall be made without recourse, representation, or warranty, except any ordi-
nary and customary assurances Lender provides in any lost note affidavit.3® When Lender assigns the Mortgage as this
paragraph requires, Lender shall automatically be released from any remaining obligations and liabilities under the Loan
Documents. Borrower shall pay all reasonable costs and expenses, including reasonable attorneys’ fees, Lender incurs in
preparing and delivering those documents or, at Lender’s option, reviewing those documents prepared by Borrower or its
counsel.* Lender need not provide any affidavit or assurance under Real Property Law § 275.

5.3 Fixture Filing. This Mortgage is also recorded as a “fixture filing” under Uniform Commercial Code §
9-102(a)(40). It covers goods that are or are to become fixtures related to the Mortgaged Property. For that fixture filing:
(a) Lender is secured party; (b) Borrower is debtor; (c) their addresses appear in the preamble of this Mortgage and (d)
the collateral consists of the Mortgaged Property, to the extent it constitutes fixtures. [A record owner of the Mortgaged
Property is: J%

5.4 Lease-Related Restrictions. This Mortgage shall operate as the agreement described in Real Property Law §
291-f. Lender shall have the benefits of that statute.*! Borrower shall, in each case, under documents satisfactory to Lend-
er: (a) deliver notices under Real Property Law § 291-f to such Tenants as Lender requires, consistent with Real Property
Law § 291-f, and demonstrate to Lender that Borrower did so; (b) direct each such Tenant that if Lender instructs it to do
so, it shall pay its Rents as Lender directs; and (c) take such other action, as Lender now or later requires, to give Lender
all protections and benefits of Real Property Law § 291-f. Borrower also authorizes Lender at any time to take any action
Real Property Law § 291-f contemplates without Borrower’s further joinder or confirmation.*?

5.5 Lien Law Covenant. This Mortgage is made subject to the trust fund provisions of Lien Law § 13. Borrower
shall receive all monies and advances secured by this Mortgage and hold the right to receive those advances as a trust
fund. Mortgage shall apply that trust fund first to pay the cost of improvement before using any part of those advances
for any other purpose.*?

5.6 Maximum Principal Indebtedness. Notwithstanding anything to the contrary in this Mortgage, the maxi-
mum aggregate principal amount of indebtedness that is, or under any contingency may be, secured by this Mortgage
(the “Secured Amount”) is the sum of (1) $ plus (2) amounts that Lender expends after a declaration of de-
fault* under this Mortgage, to the extent that any such amounts constitute payment of: (a) taxes, charges or assessments
imposed by law on any Mortgaged Property; (b) premiums on insurance policies for any Mortgaged Property; (c) expens-
es incurred in upholding the lien of this Mortgage, including any litigation to prosecute or defend the rights and lien this
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Mortgage creates; or (d) any amount, cost or charge to which Lender becomes subrogated, on payment, whether under
recognized principles of law or equity, or under express statutory authority; then, and in each such event, this Mortgage
shall secure payment of those amounts or costs.*®

5.7 Mortgage Interpretation; Real Property Law § 254, 271 and 272. The covenants and conditions of this Mort-
gage shall be construed to give Lender rights additional to, and not exclusive of, any conferred by Real Property Law §§
254,271 and 272. These provisions of Real Property Law § 254 shall, however, in no event apply: (1) subsection “4” on use
and application of insurance proceeds; and (2) the part of subsection “4-a” that begins with the word “however” and con-
tinues to the end of the paragraph. This Mortgage governs where inconsistent with Real Property Law § 254, 271 or 272.

5.8 Nonresidential Real Property. This Mortgage does not cover real property principally improved or to be
improved by one or more structures containing in the aggregate not more than six residential dwelling units each having
its own separate cooking facilities.*

6. Mortgages and Loan Documents—Special Cases

These provisions will only sometimes appear in New York mortgages or other loan documents, either because they
are unusual or apply only under certain circumstances. Some should always appear, but often don’t, just because they are
arcane or forgotten.

6.1 Additional Advances. In accordance with Real Property Law § 281, except as Lender elects otherwise in
writing, this Mortgage shall secure, subject to the limitations on secured amount in this Mortgage, in addition to any
indebtedness or obligation this Mortgage secures at the Closing Date, any and all future obligations and future advances
that Lender may make (within 30 years after recording of this Mortgage) under the Loan Documents, including protective
advances (all, collectively, “Future Advances”’). Future Advances may or may not be evidenced by separate notes execut-
ed under any loan or credit document. This Mortgage shall, except as Lender elects otherwise in writing, secure all Future
Advances, with no need for any amendment, supplement or modification to this Mortgage, whether the Future Advances
are “optional” or “obligatory,” all to the same extent and with the same priority as if Lender had made them on the Clos-
ing Date. As Real Property Law § 281 contemplates, this Mortgage secures indebtedness under a note, credit agreement or
other financing agreement that: (a) reflects the fact that the parties reasonably contemplate entering into a series of ad-
vances and (b) limits the aggregate amount at any time outstanding to the maximum amount this Mortgage states.*”

6.2 Mortgage Recording Tax. Borrower shall pay, and Indemnify Lender against, all mortgage recording tax
due for this Mortgage; any audits or claims related to that tax; and any interest and penalties for nonpayment.*8

6.3 Power of Sale. If an Event of Default occurs, then Lender may, either with or without entry or taking pos-
session of the Mortgaged Property, personally or by its agents or attorneys, and without prejudice to the right to bring an
action to foreclose this Mortgage, sell the Mortgaged Property or any part of it through any procedures under law, includ-
ing any non-judicial sale procedures available from time to time, and all estate, right, title, interest, claim and demand in,
and right of redemption of, at one or more sales as an entirety, or in parcels, and at such time and place upon such terms
and after notice as law permits or requires.*’

6.4 Streit Act. If this Mortgage is a “mortgage investment” under Real Property Law § 125, then Lender shall
have all powers, and shall perform all duties, of a trustee under Real Property Law § 126.%

6.5 Transfer Tax. Borrower shall pay, and Indemnify Lender and any grantee for, any: (a) New York City or
State transfer taxes arising from any foreclosure, deed in lieu of foreclosure, or other divestiture! of Borrower’s title to the
Mortgaged Property directly or indirectly through Lender’s exercise of remedies under the Loan Documents (“Transfer
Taxes”); (b) audit or claim by any governmental authority on Transfer Taxes; (c) interest and penalties for failure to pay
Transfer Taxes; and (d) reasonable attorneys’ fees of enforcing this Indemnity.>?

6.6 Unused Development Rights; TDR Documents; Floor Area. The Mortgaged Property includes, as part of
the Land, the right to construct floor area on the Land, including by causing a zoning lot to contain the Land and other
land (all those rights, collectively, the “Development Rights”). Borrower shall not without Lender’s prior written con-
sent (which Lender may withhold for any reason or no reason) or as the Loan Documents expressly allow: (a) encumber
Development Rights except in favor of Lender™; (b) use or allow use of any Development Rights anywhere except on the
Land®; (c) amend, modify or enlarge any agreement by which Development Rights were transferred to or from the Land
(a “TDR Document”); or (d) exercise any right or take any action (or fail to exercise any right or to take any action) under
any TDR Document that would or could (i) impair or limit any right to incorporate or use Development Rights on the
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Land; (ii) move any Development Rights away from the Land or (iii) limit permitted use of any Development Rights at
the Land.

7. Purchase and Sale Agreements

When a New York buyer and seller negotiate a purchase and sale agreement, they may want to include a few provi-
sions driven by State law and practice. None are mandatory. Their absence will typically not create issues. But buyers and
sellers often expect to see them. Outside the four corners of the Contract, Real Property Law § 294 allows a buyer to record
a memorandum of the Contract.%® Buyers usually don’t exercise that right, partly because of the logistical tedium associ-
ated with recording any document, absent a special reason to do so, e.g., an early release of the Contract deposit from es-
crow, a very long closing period or a disreputable seller. If the buyer does insist on recording a memorandum of contract,
the seller may ask that the buyer sign and place in escrow a release of the memorandum. That seems excessive, given the
limited effect and duration of a memorandum.

7.1 Assignment of Existing Mortgages. To the extent that as of the Contract Date any mortgages encumber the
Property and their aggregate principal amount does not exceed the Purchase Price, Seller shall [use commercially reason-
able efforts to]°® cause the mortgagee(s) to assign those mortgages and the secured debt at Closing to an assignee that: (a)
Buyer designates in writing at least ___ days before Closing; and (b) acquires those mortgage(s) in exchange for a pay-
ment equal to all sums they then secure. Any mortgage(s) actually assigned at Closing under the previous sentence shall
constitute “Permitted Exception(s).” For any such assignment Buyer shall: (i) reimburse Seller’s attorneys’ fees or other
costs; and (ii) pay promptly on request any fees, including an application fee, assignment fee and reasonable attorneys’
fees, charged by the assignor.”” Nothing in this paragraph implies Buyer’s obligations under this Contract are subject to
financing. Any mortgages not assigned to Buyer’s designee do not constitute Permitted Exceptions.

7.2 Bulk Sales Compliance (Practical Alternative). Buyer waives compliance with any bulk sales statute, includ-
ing any bulk sales clearance requirements under the Tax Law. Seller shall Indemnify®® Buyer on Seller’s failure to comply
with any bulk sales requirements.>

7.3 Bulk Sales Compliance (Technically Correct Alternative). At least 15 Business Days before the Scheduled
Closing Date, Buyer shall deliver to Seller a completed New York State Department of Taxation and Finance (“Tax Depart-
ment”) Form AU-196.10. Seller shall review and reasonably approve (or specify reasonable objections to) that form within
five Business Days after receipt. After resolution of the Form,® Buyer shall deliver it to the Tax Department as required.

If, when, as, and to the extent the Tax Department requires, Buyer shall: (a) withhold part of the Purchase Price at Closing
and (b) deliver the withheld amount to the Tax Department.

7.4 Governmental Notices. Seller represents and warrants it has received no written notice that: (a) the New
York City Landmarks Preservation Commission is considering calendaring or designating the Property, or has done so;
or (b) the Property may be subject to rent control, rent stabilization, mandatory rent arbitration or any other form of rent
regulation.®!

7.5 Real Estate Taxes and RPIE. Seller represents and warrants that Exhibit __ consists of accurate and complete
copies of all New York City Real Property Income and Expense Statements (each, an “RPIE”) Seller filed in the two years
before the Contract Date.®? Seller shall timely file any RPIE required to be filed before Closing. If Seller or a prior owner
failed to file any RPIE when required,®® then Seller shall pay all resulting additional taxes, fines, penalties and interest.
This paragraph shall survive Closing for 30 months,* notwithstanding any other survival period in this Contract.

7.6 Risk of Loss. For General Obligations Law § 5-1311%, a “material part” of the Property means any part of
the Property whose absence would reasonably be expected® to either: (a) reduce annual net operating income by more
than _ %; (b) cost more than __ % of the Purchase Price to correct; or (c) affect more than ___ square feet of the Property or
any means of access to the Property.

7.7 Transfer Taxes (Buyer Pays). Buyer shall be responsible for, and shall Indemnify Seller on: (a) payment of
any New York City or State transfer taxes due on conveyance of the Property (the “Transfer Taxes”); (b) any additional
Transfer Taxes incurred because of Buyer’s payment in clause “a”; (c) any audit or claim by any governmental authority
on Transfer Taxes; and (d) interest and penalties for failure to pay Transfer Taxes.””

7.8 Transfer Taxes (Seller Pays). Seller shall pay and Indemnify Buyer regarding: (a) any New York City or State
transfer taxes due on conveyance of the Property (the “Transfer Taxes”); (b) any audit or claim on Transfer Taxes; and (c)
interest and penalties for failure to pay Transfer Taxes.®
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8. Any Document

8.1 Consumer Contract Statutes. This Agreement is not a “consumer contract” within the meaning of General
Obligations Law § 5-327, or any other Law that applies only to transactions for personal, family or household purposes.®’

8.2 Disputes. If any litigation arises over this Agreement: (a) if that litigation is heard in the Commercial Divi-
sion, New York State Supreme Court, then the parties agree to application of the Court’s accelerated procedures, Uniform
Rules for the Supreme and County Courts (Rules of Practice for the Commercial Division § 202.70(g), Rule 9)”° and (b) the
parties shall promptly enter into and submit to the court, with a request to be “so-ordered,” a Stipulation and Order for
the Production and Exchange of Confidential Information as promulgated by the New York City Bar Association Commit-
tee on State Courts of Superior Jurisdiction.”!

8.3 Governing Law. New York internal law, disregarding any law on conflict of laws, governs this Agreement
and any claims arising under it or from the parties’ relationship, whether in contract, in tort or otherwise, regardless of the
location of any real property.”?

8.4 Non-Business-Days. If this Agreement requires Obligor to pay any sum on any day that is not a Business
Day then, notwithstanding any Law to the contrary, including General Construction Law § 25,72 Obligor shall not be cred-
ited for that payment until the date Obligor actually pays it.

8.5 Notarial Acknowledgment Form

STATE OF NEW YORK )
)
COUNTY OF )
)

On the day of in the year 201__, before me, the undersigned, personally appeared

, personally known to me or proved to me on the basis of satisfactory evidence to be the
individual(s) whose name(s) is (are) subscribed to the within instrument’ and acknowledged to me that he/she/they ex-
ecuted the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s),
or the person upon behalf of which the individual(s) acted, executed the instrument.”

8.6 Notices. Any attorney may give notice on behalf of his or her client.”®
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Endnotes

1.

10.

This language would apply to a guaranty of completion. It

refers to arcane principles arising under the New York Lien 11.

Law, establishing some counterintuitive trust relationships and
draconian consequences for violations. N.Y. Lien Law art. 3-A
(McKinney 2016).

Under Civil Procedure Law and Rules § 3213, claimants may, 12.

instead of filing and serving a summons and complaint, start
an action by serving a summons with a motion for summary

judgment when that action is “based upon an instrument for the 13.

payment of money only.” This may save time. It may also cost
time by creating new issues. N.Y. C.PL.R. § 3213 (McKinney 2016).
Would the suggested language mitigate those issues? Perhaps.

Real Property Actions and Proceedings Law § 1301 concerns a
Lender’s ability to both foreclose on the mortgaged property

and to enforce a personal claim against a Borrower or guarantor. 14.

Generally, when the mortgaged property is located in New York a
Lender must elect to proceed first with foreclosure or enforcement
of a personal claim, but not both at once. Section 1371 limits a
Lender’s ability to obtain a deficiency judgment. Traditionally
these restrictions have applied only to real property collateral
located in New York. Well-reasoned out-of-state cases suggest the
restrictions should apply whenever New York law governs a loan.
So far the New York courts have not gotten there, but this could
change. The suggested language might help a Lender, though a
goal-oriented court might ignore it. N.Y. Real Prop. Acts. Law §§
1301, 1371 (McKinney 2016).

New York law gives Landlords no statutory lien or “distraint”
right. If they want one, they must create it under the Uniform
Commercial Code. N.Y. U.C.C. § 9-109 (McKinney 2016). Only then
would it make sense for a Tenant to ask a Landlord to agree to
waive or subordinate any such lien. Nothing about that waiver or
subordination would be specific to New York. 52A C.J.S. Landlord

& Tenant § 1410 (2016). 15.

The document should say, once, that an Event of Default exists 16.

only until Tenant has cured it and maybe Landlord has accepted
the cure. This avoids the need to refer repeatedly to an “uncured
Event of Default.”

Tenant will often negotiate for more than five days.

This paragraph responds to New York landlord-tenant 17.

“jurisprudence” that allows Landlord to bring a summary
proceeding against a Tenant only if a Lease terminated by its

terms, not if Landlord exercised a direct right to terminate. N.Y. 18.

Real Prop. Acts. Law § 711 (McKinney 2016). The distinction is
rather arcane but drives much landlord-tenant jurisprudence in
New York.

N.Y. Real Prop. Law § 223-a (McKinney 2016).

It has become standard to require New York tenants, if they hold
over, to indemnify their landlords against the “loss” of the next
tenant of the Premises as a result of holdover. This began with a
court case allowing such a recovery against a law firm that didn’t
move out when it should have. See Kronish Lieb Weiner & Hellman
LLP v. Tahari, Ltd., 35 A.D.3d 317, 318, 829 N.Y.S5.2d 7, 9 (1st Dep’t
2006). Tenant can reasonably argue that Landlord’s next lease
with the next tenant, if “standard,” should contain language

19.

relieving Landlord of the risk, such as the standard language on 20.

“Delivery of Premises” offered in this article. Nevertheless it is
usually a landlord’s market in New York. Sometimes the parties

responsible for “loss” of the next tenant until the holdover has
continued for some time, e.g., 30 days. Just how does one measure
that “loss”?

This language is not statutory, just customary. It universally
appears in New York commercial leases, except sometimes very
large or Tenant-friendly leases. Although New York law does not
require commercial landlords to exercise commercially reasonable
efforts to relet at market rates, a customary measure of damages in

21.

compromise by saying the holdover tenant does not become 22.

any lease—the one that will most likely apply in most cases—does
give Landlord a reasonable incentive to do exactly that.

The statute may require Landlord to give this Notice only after the
Security has been deposited. If so, Landlord must remember to
give a separate Notice after the fact. N.Y. Gen. Oblig. Law § 7-103
(McKinney 2016).

This paragraph just restates New York law, so it doesn’t seem
strictly necessary, but many Tenants ask for it and it’s a good
reminder for Landlords. Id.

Labor Law § 202 prohibits certain window washing techniques.
N.Y. Lab. Law § 202 (McKinney 2016). Lease language often
refers to that specific section, “or any other Law, including the
rules of the New York City Board of Standards and Appeals.” It is
apparently not enough to say Tenant must comply with all laws
generally.

As another New York-specific commercial leasing issue, if
Landlord and Tenant disagree on whether certain defaults

exist under a Lease, this dispute often results in a temporary
restraining order or preliminary injunction to prevent Landlord
from terminating the Lease, a so-called “Yellowstone injunction.”
The need for such an injunction arises from a somewhat arcane
glitch in New York’s landlord-tenant statute. N.Y. C.P.L.R. § 6301
(McKinney 2016). That glitch has existed for at least 50 years.

With a Yellowstone injunction in place, the court resolves the
disagreement on whether a Lease default exists, and the parties
proceed accordingly. This would all work very well if the courts
resolved the dispute quickly. Instead, the “status quo” gets
preserved for an extraordinarily long time. This strange dynamic
has achieved almost constitutional stature in New York. Great legal
minds often struggle to craft language to make the “Yellowstone”
process work better, or not at all, but no “standard” language exists
to solve the problem. Landlord-tenant courts would probably
laugh at it anyway.

N.Y. Real Prop. Law § 232-c (McKinney 2016).

This paragraph applies in New York City assuming the usual
allocation of responsibility on asbestos. To prepare and sign

an ACP-5 form, Landlord first needs to see Tenant’s plans and
specifications. Tenant will often try to set a short deadline, e.g., 5
days.

The literal requirements of the Lien Law require this. It affects/
afflicts only ground leases, which rarely mention it. N.Y. Lien Law
§ 70(5)(f) (McKinney 2016).

That’s what the words of the statute require. No available cases
interpret the statute. The statute says nothing about consequences
of any violation. N.Y. Gen. Oblig. Law § 5-322.2(1).

New York City has a very extensive landmarks preservation
program. For a substantial percentage of properties in the City,
particularly in Manhattan, LPC acts as a second buildings
department, with power to approve even the smallest change in

a building. For example, if someone wants to install a sign in a
landmarked building, the approvals process requires far more
work than the sign. If LPC has landmarked only the exterior of a
building, then delete the words “within or” in the second sentence.
New York, N.Y., Admin. Code tit. 25, ch. 3 (LEXIS 2016); New York,
N.Y,, R.C.N.Y. tit. 63 (LEXIS 2016).

N.Y. Lien Law § 13(3) (McKinney 2016).
This language would typically apply only to a ground lease.

New York law requires these additional recordings. Failure

to record means the undisclosed Lease amendment does not
bind third parties. Once the parties have decided to record a
Memorandum of Lease, they then bear the burden of recording
notice of any Lease amendment, whether or not germane to
anything the Memorandum disclosed. Though this requirement
sounds bizarre, it isn’t really; it means that once the parties have
chosen to “go public,” anyone who searches the public record
can rely on the public record. This may give Tenants a reason to
disfavor Memoranda of Lease, especially after taking possession,
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because possession puts all parties on notice of all of Tenant’s 33. Real Property Law § 254(10) says the preceding sentence must be
rights. A Memorandum of Lease becomes unnecessary and construed to mean essentially this:
potentially dangerous if the parties amend the Lease and forget If any Event of Default exists, Lender may apply for
to amend the Memorandum of Lease. Tenants typically do not and obtain appointment of a ;" eceiver of the Mort-
record Memoranda of Lease, except for: (a) ground leases; (b) very aced Pro ell?tp Lender mav do so as a matter of right
large or institutional leases or (c) leases with significantly delayed § ng WithOIlet rey. d y : &
> ’ . gard to, or any need to disprove, the
delivery of possession. N.Y. Real Prop. Law § 291-c (McKinney adequacy of the security for the Secured Obligations.
2016). Lender may have a receiver appointed without notice
23.  N.Y. Real Prop. Acts. Law § 711(2) (McKinney 2016). to Borrower.
24. Thisis a possible “overkill” provision designed to respond For that reason, Lender should include the exact language
to occasional cases inferring that Landlord agreed to allow a suggested in text just before this footnote, although that will
defaulting Tenant to remain in possession. not necessarily assure quick appointment of a receiver. Also,
: Lender’s counsel may worry that the Legislature will modif
25, N.Y. Penal Law § 235.00(1), (2) (McKinney 2016). § 254(10) or that it is Zomeh(}),w not clear genough or that a cot}llrt
26. Courts have used “stale rent” as a basis to kick Landlords out of might not believe it. In that case, Lender’s counsel would include
court, though more often in residential than commercial cases. more extensive language as suggested above in this footnote.
Failure to pay, continued long enough without action by Landlord, Beyond dealing with appointment of a receiver, Real Property
results in no further obligation to pay. This paragraph seeks to Law § 254 goes much further. It allows a Lender to record a
respond to that jurisprudence. Rather than use this language, very short mortgage, in which each sentence is tailored to the
Landlord would be well advised not to allow “stale rent” to rules of construction in Real Property Law § 254. Based on
accrue. Marriott v. Shaw, 151 Misc. 2d 938, 940, 942, 574 N.Y.S.2d that mechanism, a “New York mortgage" could consist almost
477,480, 481 (1991). entirely of the short-form language that Real Property Law § 254
27.  Space leases do not ordinarily attract Transfer Taxes. New York 'conte'mplates. Most Lenders use their own forms of mor tgage,
State imposes a tax on ground leases and some other leases. ignoring the statute. N.Y. Real Prop. Law § 254(10) (McKinney
New York City taxes “key money,” regardless of Lease duration. 2016).
N.Y. Tax Law § 1201 (McKinney 2016). Landlord has the legal 34. This paragraph is driven by New York State’s mortgage recording
obligation to pay Transfer Taxes. If Tenant pays them, that tax, as introduced in the opening paragraph of this section. This
payment constitutes more “consideration,” as if Tenant paid paragraph is Borrower-friendly. Most Lenders accept it. Those
Landlord’s credit card bill to induce Landlord to enter into the who don’t may look forward to future opportunities for leverage
lease, and attracts more Transfer Tax. or revenge. Unless the loan documents require it, Borrower has no
28.  This paragraph is nonstandard. It responds to New York cases legal right to an assignment upon refinancing.
allowing late exercise of Options based on the theory that late 35. Lender may want to say Borrower loses the right to an assignment
exercise causes no prejudice to Landlord. Whether or not an if Borrower: (a) is in default; (b) is in default beyond applicable
Option already contemplates fair market Rent, then perhaps cure periods; or (c) has ever been in default at any time in the
Landlord should collect a fee for its trouble in dealing with any preceding __ months. Borrower would respond by saying (a)
late exercise. any such limit is “off market”, and (b) if the refinancing cures the
29. Landlord and Tenant will often negotiate some other arrangement defaglt, as it usually will, Lender ha.s no basis to punish Borrower
for Development Rights, such as: (a) Tenant can bring them to and in fact should be pleased to assist.
the Land, and Landlord must sign TDR Documents; (b) TDR 36. Prior notice seems reasonable. In practice these requests often
Documents cannot cause anyone to incur obligations regarding arise at the last minute because Borrower doesn’t think about the
other real property; (c) Landlord can pay for any Development issue until then, particularly for a financing where New York real
Rights Tenant brings to the Land, with Rent adjustment; (d) property constitutes on]y incidental collateral.
Landlord cannot transfer unused Development Rights to other 7 B Kk Lend Ke limited
land; (e) either party can sell unused Development Rights and - borrowermay warét toas .en. er to agéee }tlo lrga ﬁ imite d
the other must sign TDR Documents toward that end; and (f) one ﬁprt:sente}t(lg; E an d w}z:rrantiesl. @) dLen erho d t;t € i\Iote an
party grants another a power of attorney to sign TDR Documents. lor gage,t ender tast}r: Ot ;1 rea 4 Y aS.SIg?Z. egll © atn)t/on;
This paragraph provides the vocabulary and starting point for any e'se, except assignments a‘ ave sermimnated; (C? ¢ outstandng
of these arrangements. They will also require help from counsel pr1rI1c1pa1 balance (poss'lbly), and (d) the person signing the
experienced with zoning and ground leases, which can become asmgnr.nent. hgs authority to do so. If Lender later decides to
very tricky. If either party ever needs the other to cooperate on an make life difficult for Borrower (e.g,, because Borrower made
y 4 party evet . per y life difficult for Lender), then Lender may refuse to give an
TDR Documents, substantial time pressure will often exist, so the e . s y & Yy
parties may want to build in some mone tary incentives. representathns or wa}‘rantles whfitsoever. Hence, Borrower mlght
want to require them in advance in the documents. Even at that
30. The concept of Permitted Development assumes the Lease allows stage, Lender may refuse.
Tenant to use certain Development Rights, but others remain 38 F dicated fi . he loan d hould
available and Landlord can sell them. That is just one of many - rorasyn .1cate inancing, the oan ocuments should not
possible permutations, and not necessarily the most likely one. only require Fhe lead Lender to assign the mo.rtgage’ but also
But it provides a reasonable starting point. each Lepder in the group to enc.lors.e its note, if it receives one.
Otherwise, the Borrower may find itself at the mercy of one or two
31.  When TDR Documents combine multiple tax lots into a single banks that do not want to cooperate. Even if all the other banks
zoning lot, a major code violation on one of the “other” tax lots in in the group agree to cooperate, Borrower’s inability to obtain
the zoning lot could impair development anywhere in the zoning an assignment of just one or two pieces of the loan may frustrate
lot. That cannot be avoided, but (a) in general, the risk arises only Borrower’s ability to claim any mortgage recording tax credit at
for major code violations, not minor ones; and (b) TDR Documents all, depending on the structure of the syndicated loan documents.
can address it. Syndicated loans and lenders tend to approach financing from a
32. This last clause could create trouble and disputes. If a transfer practical and bu.siness—driven Perspective. They sometimes don.’t
of Development Rights could become important, the parties adequately consider the vagaries of New York mortgage recording
may want to go into more detail, attach forms or have a tax.
dispute resolution mechanism. Landlord will want the right to 39. The “old” Lender will typically terminate all Loan Documents
“reasonably approve” any TDR Document. except the Mortgage and Note, subject to survival of any
indemnities in the Loan Documents, even if the “old” Lender
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40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

assigns the Note and Mortgage to a “new” Lender. If the same
Borrower remains in place, the next Lender may worry about
lingering liabilities of that Borrower.

This paragraph is not strictly state-specific but appears because
any New York local counsel reviewing a Mortgage will want to
see it. Uniform Commercial Code § 9-502(b)(4) says a financing
statement, including a mortgage filed as one, must: “if the debtor
does not have an interest of record in the real property, provide the
name of a record owner.” N.Y. U.C.C. § 9-502(b) (McKinney 2016).
If Borrower holds only a leasehold, even if the parties recorded a
memorandum of lease, the parties often identify the fee owner of
the property here. Hence the bracketed language.

Real Property Law § 291-f allows a lender to restrict lease
amendments and rent prepayments by certain commercial tenants,
giving the Lender by statute some benefits of a non-disturbance
agreement. First, the Mortgage must contain those restrictions.
Second, the Lender must give a Tenant notice of those restrictions.
Third, the Tenant must have a remaining Lease term of at least five
years. N.Y. Real Prop. Law § 291-f (McKinney 2016).

Borrower may want to give the 291-f notices, allegedly to try to
prevent issues with Tenants. If Lender accommodates that request,
Lender will want to make sure Borrower actually delivers the
notices.

This language can help preserve priority of the Mortgage against
later mechanics’ liens. Purchase money mortgages do not need
it. Construction loan mortgages do need it, but also much more,
beyond the scope of this article.

The language on “declaration of default” is important. Not just
any Lender advances qualify.

Although this language is somewhat awkward, the tax authorities
have blessed very similar language.

This language should appear on the cover of the Mortgage so

a recording clerk can find it easily. It helps the clerk decide if
the mortgage qualifies for certain small mortgage recording tax
discounts, which do not apply to commercial transactions, and
in allocating mortgage recording tax revenue depending on the
property location.

For a substantial loan, Borrower may prefer to record (and

pay mortgage recording tax) on separate mortgages for Future
Advances only when made. The use of multiple mortgages can
also give Lender meaningful extra flexibility in enforcement if the
Loan goes into default, if Lender also holds any guaranty of the
Loan. N.Y. Real Prop. Law § 281(2) (McKinney 2016).

Lender may wish to obtain this assurance from the Guarantor, as
well as by obtaining a $25 endorsement to Lender’s policy of title
insurance.

This paragraph reflects New York’s non-judicial foreclosure
statute, which was largely written and spearheaded by Richard

S. Fries of the New York City real estate bar. It applied only to
commercial real property and created a balanced, intelligent and
“fair” process for judicial foreclosure. N.Y. Real Prop. Acts. Law

§ 1403 (McKinney 2016). It lapsed during the Financial Crisis of
2008/2009. At that moment in economic history, the Legislature
did not want to renew any statute that simplified any foreclosures,
even just commercial ones. The Legislature has not changed its
mind. Id. Many New York mortgages still include non-judicial
foreclosure language, in the hope that if the State revives non-
judicial foreclosure, the mortgage will already qualify for it. There
is no reason to think that will be the case. Thus this language is an
early candidate for deletion. New York continues to set national
records for the duration of judicial foreclosure actions, even if
uncontested.

This statute gives junior participants in a Mortgage certain rights
and protections. Though often disregarded, those rights and
protections often vary from industry expectations as embodied
in a typical junior/senior participation agreement. A well written
participation agreement will waive as much as possible in Real
Property Law § 126.

51.

52.

53.

54.

55.
56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

If Lender receives an equity pledge, then a foreclosure sale under
that equity pledge will usually also trigger Transfer Taxes.

Lender may wish to obtain this assurance from a creditworthy
guarantor.

As a practical matter, Borrower would have great difficulty
pledging unused Development Rights to any other lender. There
are ways to do it, but not very well. If Borrower contemplates any
such separate pledge, this language will require adjustment.

Borrower’s development strategy may contemplate exactly such
a transfer of Development Rights. That will require adjustment of
the language, preceded by Lender’s careful underwriting analysis.

N.Y. Real Prop. Law § 294 (McKinney 2016).

Buyer’s financial model may assume Buyer will achieve the
mortgage tax savings an assignment would yield. If Buyer does
not achieve those savings, Buyer may want to adjust the purchase
price. From Buyer’s perspective, it may not suffice for Seller to
“try” or even “try really hard” to achieve a mortgage assignment.
Sellers, in contrast, typically try to treat a mortgage assignment as
a matter of grace and kindness—trying to do a wonderful favor for
Buyer.

Seller may want to be paid for this accommodation, such as 50% of
Buyer’s mortgage recording tax savings. Conversely, Buyer may
think Seller should pay any transaction costs for the assignment, as
part of delivering the total package of value Buyer is paying for—
not just deigning to do Buyer a favor.

This indemnity will have little value coming from the typical Seller,
particularly given the relatively long exposure period. It will be
worth even less if Seller seeks to treat this indemnity the same as

a representation or warranty subject to a limited claims period,
floors, caps and other complexity.

This paragraph describes customary practice on bulk sales
compliance. Sometimes a Buyer will want to escrow some sales
proceeds for sales tax exposure, particularly with an operating
business. The next paragraph describes how the parties are
“supposed to” deal with bulk sales compliance. The author is not
aware of any circumstance where waiving bulk sales compliance
led to any loss or issue, even though the statute makes the Buyer
responsible for the Seller’s unpaid sales tax if the parties don't file.

This Form requires filing a copy of the Contract with the Tax
Department. Few Buyers and Sellers like the idea of sharing their
Contract with the Tax Department, a requirement that has nothing
to do with the stated purpose of bulk sales clearance.

Clause “b” refers to a massive statutory scheme, nearly unique

to New York City, where government agencies have determined
the rents landlords can charge for certain apartments for over half
a century. New York, N.Y., Admin. Code § 26-501 (LEXIS 2016).
Anyone acquiring a New York City rental apartment building
should engage counsel with special expertise in this type of
building. It requires unique due diligence as well as tailored
Contract language, which cannot be distilled into a few clauses.

New York City law requires the owner of certain income-
producing real property to file, by June 1, a report of income

and expenses for the previous calendar year. The City uses this
information to determine the assessment of the property for real
estate tax purposes, with an overall goal of capturing in real estate
taxes about a quarter to a third of the owner’s gross revenue. New
York, N.Y., Admin. Code § 11-208.1 (LEXIS 2016).

Seller may want to limit this obligation to the period of Seller’s
ownership.

The City has two years to assess these fines and penalties. New
York, N.Y., Admin. Code § 11-208.1 (LEXIS 2016).

GOL § 5-1311 states that Seller retains the risk of any “material”
(undefined) loss until Buyer takes possession or closes. After

a “material” loss, Seller cannot enforce the Contract. After any
other loss, Buyer gets a price adjustment. The parties can contract
around the statute. N.Y. Gen. Oblig. Law § 5-1311 (McKinney
2016). The language suggested in text offers one possible definition
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66.

67.

68.
69.

70.

71.

of “material.” The parties may prefer some other definition, 72.

especially if Buyer plans to redevelop the Property. Or they might
leave “material” undefined and deal with it if it ever becomes
relevant — saving some legal fees in their negotiations in exchange
for bearing a small risk of a dispute later—in which case, delete
this paragraph entirely.

Either party would like to make the determination, in its 73.

reasonable judgment. The parties can add a dispute resolution
procedure.

By statute Seller has primary liability for Transfer Taxes, but if

Seller doesn’t pay, Buyer has secondary liability. N.Y. Tax Law 74.

§ 1404 (McKinney 2016). Thus, Buyer should care about any
positions Seller takes and Seller’s creditworthiness. If Buyer

pays Transfer Taxes otherwise payable by Seller, that’s deemed
additional taxable consideration, just as if the Contract required
Buyer to pay Seller’s restaurant bill. The intricacies of Transfer Tax
rules mean the parties can save a few pennies by having Buyer

pay Transfer Taxes and adjusting Purchase Price accordingly. 75

Id.

Ordinarily the nature of the transaction will be obvious. In those
cases, this paragraph seems unnecessary. If uncertainty exists, this
paragraph might help, but a court will probably still reach its own
conclusion. So should counsel. Many special requirements apply
to consumer contracts. For example, General Obligations Law §
5-327 says that if any consumer contract requires a consumer to
pay the other party’s legal fees, then that obligation automatically
becomes mutual. N.Y. Gen. Oblig. Law § 5-327 (McKinney 2016).

These procedures, the so-called “Rocket Docket,” seek to limit
discovery and streamline the litigation process. Ordinarily
whichever party favors quick resolution of a dispute will want
the special procedures to apply. They are by no means “industry
standard” yet. N.Y. Unif. R. for Trial Cts. (22 N.Y.C.R.R.) §
202.70(g) (LEXIS 2016).

In any business litigation, though the parties will disagree on the
facts, the law and other things, they will usually agree they want
to preserve confidentiality. Thus they may already have every
incentive to enter into a stipulation of this type. Still, the language
suggested here may make sense, though it is not “market
standard.”

76.
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If you have written an article and would like to
have it considered for publication in the N.Y. Real
Property Law Journal, please send it to one of the
Co-Editors listed on page 34 of this Journal.
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biographical information.

www.nysba.org/RealPropertyJournal

If a transaction involves only New York real property and only
parties located in New York, why might any other state’s possibly
apply? That is a great question. But most New York contracts do
expressly choose New York law. They often also include a consent
to jurisdiction and a consent to venue, both with generic language
rather than anything New-York-specific.

This statute allows payment on the next business day, but requires
calculation of interest as if the payment were made on the non-
business-day when due. For a large loan, the difference could
matter. N.Y. Gen. Constr. Law § 25 (McKinney 2016).

Domestic Relations Law § 236B(3) requires a prenuptial agreement
to be acknowledged in the same manner as a deed. N.Y. Dom. Rel.
Law § 236B(3) (McKinney 2016). The Court of Appeals, the State’s
highest court, invalidated an otherwise issue-free prenuptial
agreement because its acknowledgment lacked the phrase starting
with “personally” and ending with “instrument.” See Galetta v.
Galetta, 21 N.Y.3d 186, 193-94, 969 N.Y.S.2d 826, 830 (2013).

Any recordable document needs a notarial acknowledgment.

For any other document, an acknowledgment may avoid some
issues of proof. An acknowledgment does not prevent fraud.
Real Property Law § 309-a(1) prescribes the language offered
here but also expressly allows other language that “conforms
substantially” to the statutory language. N.Y. Real Prop. Law §
309-a(1) (McKinney 2016). The author has resisted that invitation
to create a Plain English form of acknowledgment. If the signer
signs out of state, Real Property Law § 309-b(1) requires the same
form of acknowledgment, with the jurat at the beginning adjusted
to indicate the jurisdiction where the signing occurred. N.Y. Real
Prop. Law § 309-b(1) (McKinney 2016). Real Property Law §
309-a(2) and 309-b(2) offer a special form of acknowledgment for
signature by a subscribing witness. N.Y. Real Prop. Law §§ 309-
a(2), -b(2) (McKinney 2016).

An unfortunate New York case held that attorneys could not

give notice on behalf of their client because the notice recipient
bargained for notice from the counterparty, not the attorney; hence
this sentence. That case has been widely ignored. Siegel v. Kentucky
Fried Chicken of Long Island, Inc., 108 A.D.2d 218, 67 N.Y.2d 792, 793
(2nd Dep’t 1985).
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